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This nenorandum contains a limted analysis of th
Natural Gas Pipeline Safety Act of 1968, as anended, 49 U S. C
§ 1671, et seq. “NGPSA") and the Hazardous Liquid Pipeline
Safety Act of 1979, as amended, 49 U S C 2001 t seq.
("HLPSA""), for the purpose of suppor%k%g t he prop03|tron,%tuﬁ e
U S. Departnent of Transportation (" ) has no authority under
either ~Act to issue regulations affecting. gas rocessing
plants.  For purposes of thi's nemorandum we define’ gas processin
plants as those facilities used prinarily for the extraction or
removal of liquid or l|iquefiable hydrocarbons from natural gas
typically producer-owned, and normally |gcated at the end of
gathering lines. The activity performed at these plants is the
culmnatron of production and gathering operations, and seeks to
maxi mze the producer's economic interest in the natural gas.
Transm ssion pipelines take delivery of the residue gas at the
outlet of these plants.

~ As noted in page 10 of this menorandum the DOT, durin
Congressi onal hearings before the passage of the HLPSA was aske
whether the DOT's jurisdiction under the NGPSA reached processing
plants. The DOT's response to such inquiry was that the NGPSA

does not reach processin lants. " '
Information Service, 26161 p.° 45" 1979 Congressi onal

As shown below, thjis statenFnt has agPIe support from

the letter and legislative history of the NGPSA. As for the

HLPSA, the letter and legislative history thereof also support

%Qe Qrop05|t|on that gas processing plants are not subject
ereto.

l. Principles of Statutory Construction

The starting point in_ever¥ case involving construction
of a statute is the angua e itselt. Landreth Tinber Co. V.
Landreth, 471 U. S. 681, 105 S.Ct. 2297 (1985 TN plain meanin
of Tegrslation should be conclusive, except in the "rare case
[in which] the literal application of a statute will produce a
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result denonstrably at odds with the intention of jts
drafters. Giffin-v. Qceanic_Contractors, Inc., 458 US. 564,

571, 102 S. O. 3245, 3250 (1982). The Ie%]slat|ve ur pose is
expressed by the ordinary neaning of the words used, chards v.

United States, 369 U S 1, 82 S. .. 585 (1962), and onty whem the
'anguage does not express Congress'  _intent with sufficient

greC|S|on Is reference to legislative history necessary. (United
tates v. Ron Pair Enterprises, Inc., U S , 109 s.ct.

1026 (19897,
1. Provisions of Natural Gas Pipeline Safety Act

o The NGPSA directs the DOT to establish, by regulation,
m ni mum Federal safety standards for (i) the transportation of

as and (ii) pipeline facilities.  Such standards may apply to
he design, installation, I nspection,  emergency plans and
procedur es, testing, construction, ext ensyon, operation,

repl acement, and nmaintenance of pipeline facilities. 49 U S. C
§ ?672(a)(|). PLp )

The NGPSA defines "transportation of gas" as:

"the gathering, transmission or distribution
of gas by pipeline or its storage in
Interstate” or foreign comerce;“ except that
it shall not apply to the gathering of gas in
rural areas. (enphasi s added). 49 US.C
§ 1671(3).

The NGPSA defines "pipeline facilities" as:
"(including], wthout [limtation, new and
eX|st|n% pipe rights-of-way and any equi pment
facility, or bU|Id|n% used in the
transportation of gas or the treatnent of gas

during the course of transportation .
49 U.S.C. §1671(4).

o The NGPSA does not include processing of natural gas
within the definition of "transportation of gas." The NGPSA
defines transportation of gas as the gathering, transm ssion or
di stribution of gas by pipeline. 't does not reference gas
m%me33|n% . DOr's defrnitron of "pipeline" is "all parts of
those  physical  facilities  through which gas npves in
transportation, including pipe, valves, and other appurtenance
attached to pipe, conpressor units, metering stations, regulator
stations, de |ver% stations, hol der s, and fabricat ed
assenblies." 49 CFR § 192.3. (Gas processing plants, as we have
defined them for purposes of this menorandum are not included
within this definition of "pipeline." Wiile it may be argued
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that a gas processjnﬁ_plant | ocated directly on a transm ssion
line could fall within the definition of a "pipeline", ¢tpjs

menorandum ~covers only those processing plants as defined
previously in this menmorandum

On the other hand, there is a question as to whet her
as. processing plant fac les are included wthin the

efinition of ™pipeline fac les." ted. , I
facilities are 8e I ned in the NGPSA asAﬁppgeerla ?g?ofphgg 528

any equipnent facility, or building used in . . the treatnment of
gas during the course of transportation.”" Neither the NGPSA nor
the DOT regulations issued thereunder contain a é%flnltlon of the
phrase "treatnent of gas during the course of transportation."”
Absent a statutory definition of this phrase, we wll| analyze the

ilit
Lt

|l anguage of the statute itself based on the statutor
construction rules set forth above. Qur review of judi Laﬁ
deci sions concerning the NGPSA has revealed no Instance in whic

this question has been specifically addressed.

The term "treatment of gas" appears to have a commonly
accepted neaning. For exanple, the Federal Energy Regulatory
Corm ssion ("FErc*) has stated the follow ng:

"The Conmi ssion recogni zes, as Exxon points
out, distinctions between gas treating and
gas  processing. The  Commission also
recogni zes that 'gas conditioning' is often
acknow edged as a distinct operation, and
that sonetimes the terns 'gas treating' and
' gas condi ti oni ng' are used
I nt er changeabl y. As those terns are
general ly used, 'gas treating' refers to the
renoval of constituents (e.g., . carbon
di oxi de, hydrogen sulfide, water, “etc.) which
interfere with safe and efficient handling

and transportation of natural gas. ' Gas
condi ti oni ng' often refers to those
operations (e.g., hydrocarbon dew point
control, wat er dew poi nt control,

temperature, etc.) dictated by the design
speci fications of a particular pipeline

system ' Gas Frocessing usual ly refers to
the renoval of constituents from the gas
stream (e.q., l'iquefiable  hydrocarbons,

helium etc.) which have a higher economc
value when isolated and sold separately than
when left intact in the gas stream”
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15 FERC y 61,235 (1981).

_ Additionally, the Gas Processors Association, in its
publ i shed d ossary of Definition of Wrds and Terns Used in the
Gas ProcessSing I'ndustry, GPA Publtcation I167.83 (RevV. 1983),
similarly defines “treating" as "[t]he process of renoving
obj ecti onabl e substances from gases an§.I|qU|ds." ld. at 19
Also in accord with the FERc's understandi ng of gas processing,
the G ossary defines a gas processing plant as a "plant Which
procésses natural gas for recovery of natural gas |iquids and
sonetinmes other substances such as Sulfur." |d. at 10

Consistent with industry usage, therefore, since the
terms "treatnent of gas" would not be so broad as to include "gas
processing”, we do not believe that ?as processing plant
facilities are included wthin the definition of pipeline
facilities in the NGPSA

. Finally, a gas processing plant, as defined earlier in
this memorandum”™ is not a facility used for the treatnent of gas
during the course of transportation. “"Transportation" as defined
in the NGPSA is the gathering, transm ssion or distribution of
?as by pipeline. Since, as defined, a gas processing plant is

unctionally  unrelated to gat heri ng, transm ssion or
distribution, it nust be excluded from the definition of
"pipeline facility."

[11. Provisions of Hazardous Liquid Pipeline Safety Act

~ The HLPSA also directs the DOT to establish, by regulation,
m ni mum Federal safety standards for (i) the transportation of

hazardous |liquids and (ii) pipeline facilities. 49 U. S.C
§ 2002(a). "Hazardous Iiquids" expressly includes petroleum or
any petrol eum product. 49 U.S.C. § 2001(2). The standards may

apply to the design, installation, _inspection, emergency plans
and procedures, testing, construction, extension, ~ operation

repl acement, and maintenance of pipeline facilities. 49 U S.C
§ 2002(c).

The HLPSA defines "transportation of hazardous Iiquids"
as:

" ... the novenent of hazardous liquids b
pipeline, or their storage incidental to suc
nmovenment, in or Mfmnn% I nterstate or
foreign conmmerce; except that it shall not
i ncl ude any such movenent through gathering
Yimey~ in~ rural | ocations or onshore
roduction, refining, or  mnufacturing
acilities or storage or in-plant pipin
systems  associated ~with any of suc
facilities. . . . " 49 U.S. C § 2001(3).
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The HLPSA defines "pipeline facilities" as:

" . Wthout limtation, new and existing
?ip_e,_ ri ghts-of - way, and any_  equi pnent,
acility, “or building used or "intended for
use in the transportation of hazardous
liquids . . . . " 49 U S.C. §2001(4).

Gas Processing plant facilities are not covered by the
HLPSA because the only facilities subject thereto are "pipeline
facilities" and, as defined, such pipeline facilities are only,
those used or intended to be used in the transportation o
hazardous |iquids. Moreover, the definition of "transportation
of hazardous |iquids" expressly excludes the movenent of |iquids
through onshore manufacturing facilities or in-plant piping
systems associated wth such facilities. There can be little
doubt that the plain neaning of the term manufacturing facilities
in the HLPSA includes gas processing plants. '

~In order to gain further insight as to the nmeaning of
the provisions contained in the NGPSA and HLPSA, and not because
such provisions may be unclear or anbiguous, we offer below a
brief review of the legislative history of both Acts.

V.  Legislative Hstory of the Natural Gas Pipeline Safety Act

The NGPSA was originally enacted in 1968 by Public Law
No. 90-481, and was included in the Senate Bill S. 1166, 90th
Oon(?., | st Sess. The original provisions in the bill were
drafted by the DOT soon after the DOI's creation under President
Johnson in 1967.

The trenendous increase in the use of natural gas and
the concurrent increase in the number of mles of gas |ines,
viewed in light of the growmh of the population, were thought by
Congress to immeasurably increase the need to consider the
industry's safety record and standards. The first Secretary of
Transportation, . Alan S. Boyd, presented to Senate and House
Committees the need for the legislation, enphasizing that the
Industry Code B-31.8, <created by the Anerican ciety of
Mechani cal Engineers and the U S A" Standards Institute, did not
provide the safety standards essential for gas pipeline systens.

~ The bill, as originally drafted, provided that the DOT
was being authorized to issue regulations concerning inspection,
testing, construction, ext ension, operati on, repl acenment,

mai nt enance of existing and proPosed gas lines, and "appurtenant
facilities." When a nmenber of the Senate Commerce Committee
asked Secretary Boyd during the hearings on S. 1166 what was
meant by the term "appurtenant facilities," Secretary Boyd stated
that "the termappurtenant facilities, used in s 3 of the Senate
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Bill is intended to authorize the Secretary to pronul gate safet

standards covering those conponents of a pipeline system whic

share with the prpeline itself the potential for harm against
which the public should be protected. The term would include,
without limtation, storage facilities (pipe type or bottle type,
including those for liquid natural as, and underground
facilities, including vaults); pits or  valves, pressure
relieving, pressure [imting or pressure regulation stations;
conpressor stations: nmain line valves (automatic); neasuring and
pressure regulating equi pment; and gas purification facilities
(dehydration, diesel fortization, and other facilities to assure
the quality of gas)." 1968 Congressional Information Service,
S- 1807'-7' po 21.

Though agency statenments in this context concerning a |aw
they are in charge of admnistering are not binding, the above
quoted statenent is the best evidence of the original intent
concerning the scope of the bill for what later becane the NGPSA_
as to the facilities covered. Al evidence subsequently
presented t0 the Senate Commerce Committee concerned the safety
of natural gas pipelines with separate attention being given to
?at hering lines, transmssion lines and distribution lines in
ight of their particular geographic |ocation, safety record, and
risk created to the popul ation.

As finally reported by the Senate Commerce Conmittee,
however, S. 1166 did not refer to "natural gas pipelines and
appurtenant facilities" as in the original draft, but to
"pipelinefacilities," defined as today in the NGPSA S. Rep.

No. 733, Cong. Record, Vol. 113, p. 32040. There is no
I ndication fromthe Commttee heari ngfs bef ore approval of the
bill or from Senate floor debates before its passage of what

pronpted or was meant by the change of |anguage.

Once it cane before the Subcommttee on Conmunications
and Power of the House Conmittee on Interstate and Foreign
Commerce, S. 1166 was the subject of nuch discussion and
revisions, but the relevant part of the definition of "pipeline

facilities" was left untouched. On three occasions this
Subcomm ttee received requests to delete fromthe definitions
section of the bill the reference to treatment facilities. The

first was fromM. CW MIller, President of the Natural Gas
Processors Association, who requested that the phrase "treatnent
of gas"' be deleted fromthe bill because it could produce
ambiguity. M. Mller stated that the bill was intended to cover
drips, odorization facilities and simlar integral parts of gas
transportation, and that the phrase "treatment of gas" referred
to could be construed as including processing plants, sul phur
recovery plants, refineries, field separators and any other
facility through which gas mght flow, a result appearing to be
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outside the intent of the bill. 1968 Congressional Infornation
Service, H 2308-8, p.255. The second occasion was in a letter
dated February 28, 1968, from Rep. Robert V. Denney to the
Chairman of the House Subcommittee where Rep. Denney stated that
"treatment” could be extended to facilities not intended to be
covered by the bill. 1968 Congressional Information Service, H.
2308-8, p. 330. The third occasion was in Texas Rep. Robert
Price's witten recommendations to the House Subconmttee dated
March 8, 1968, to the effect that the phrase "or the treatnent of
gas" be deleted from the bill. 1968 Congressional Service, H
2308-8, p. 103. Because no nenber of the House Subcommttee nade
any statements on record concerning any of the three requests,
there is nothing to suggest that Congress actually intended to
use the concept of treatnent facilities wth a neaning broader
than that which can be understood by taking into consideration
the plain meaning of the words used in the text of the statute.

_ In fact, it may be that Congress understood the |imted-
meaning of treatment facilities because such phrase and that of
"plant facilities" were used seParaLeLy during the drafting of
the NGPSA. The term "treatnment facilities" was used in a letter
by Secretary Boyd dated March 19, 1968, to the Chairman of the
House Subconm ttee wherein Secretary Boyd made it clear that the
treatnent of gas and the transportation of gas were considered as
two separate and independent concepts. 1968 Congressi onal
Service, H 2308-8, p. 335. In a letter also dated March 19,
1968, to the Chairman of the House Subconmttee, Secretary Boyd
used the term "plant facilities" when he said that "(1]t would
not be our intention to set standards for plant facilities, as a
rule, part|CMzﬂ|¥ where |local health and safety provisions

uarantee the safety of the enployees." 1968 Congressi ona

nformation Service, "H 2308-8, p. 35. The drafters of NGPSA
therefore, inplied that there is a distinction when they used the
terms "treatnment facilities" and "plant facilities" separately.

The NGPSA was passed because Congress perceived a need
for Federal regulation of the transportation of gas by pipeline
in order to protect the safety of the general public. The
original intent behind S. 1166,  from the discussions regarding
the particular termnology to express that intent, was to cover
gas pipelines and those conmponents of a gas pipeline system which
share with the pipeline itself the potential for harm agai nst
which the public should be protected.

In line with the stated purposes, Congressional
Comm ttees heard and considered evidence about the adequacy of
the pipeline industry's self-regulation and its safety records.
There was anpl e evidence about the |loss of |ives and damage to
property caused by the explosion or rupture of gas transm'ssion
and distribution [ines. ngress provided for the safety of gas
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pi pel ines after having been shown the need for it based on the
risk created by gas pipelines. We think it is of particular
significance that Congressional Commttees were not offered, nor
did they inquire about, evidence concerning the safety record of
gas processing plants. Floor debates also do not show a single
Instance! in which the express intention was to regulate %as
rocessing facilities. For this reason, a literal reading of the
SA with the effect of excluding therefrom gas processing
plants is not denonstrably at odds with the intent of ngress.

. - After first enacted, the NGPSA has been anended three
times, in 1976 (Pub. L. 94-477), 1979 (Pub. L. 96-129) and 1986
(Pub. L. 99-516). Congressional reports |eading up to these
amendnents show that not once was Congress' attention directed to
gas processing plants or indicate in any way that Congress
|fntterr]ldeﬁleptsc')A include gas processing plants wthin the provisions
0 e :

A ketqislative Hi story of the Hazardous Liquid Pipeline Safety
ACL.

The HLPSA was originally enacted in 1979 by Public Law
No. 96-129 (Title Il), and was included in the Senate Bill S.
411, 96th Cong., 1st Sess. The original provisions of this bill
were also drafted by the DOT and same contained two titles.
Title | was to amend the NGPSA to provide for LNG facilities, and
Title Il was to propose a new |aw, HLPSA, for the safety
regul ation of hazardous liquid pipeline transportation.

Congress saw the need to provide for safety regulation
of the transportation of hazardous _|iquids by pipeline after
consi dering the inadequacies of the Transportation of Explosives
Act of 1908, until then DOT"s onlty statutory basis fromwhich to
regulate the transportation of these liquids by pipeline, and
becomi ng aware of the increasing risks to public safety due to
the growi ng use of this node of transportation. Senate Report
No. 96-182, 1979 U S. Code Cong. & Admn. News 1971, et seq.

In his testinony before the Senate Conmttee on
Comerce, Science and Transportation, Secretary of Transportation

Brock Adans stated that "[wle are proposing in Title Il that
hazardous |iquid operations be treated as under the gas pipeline
statute (NGPSA), which we believe is working well." 1979
Congressional Information Service S. 261-61, p. 5. "We are
requesting in Title Il that we be given the powers that we have
under the Gas Pipeline Act . . . . We woul d regul ate hazardous
liquids,, like propane, within the same adm nistrative and | egal

framework as we do with the present gas pipelines." Id., p. 8.
Sec. Adans labeled Title Il as "new and conprehensive legislation
for the safety regulation of hazardous liquid —pipeline
transportation.” Id., p. 22
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The original draft of the HLPSA was indeed patterned
very closely after the NGPSA Transportation of hazardous
liquids was defined as "the novement of hazardous liquid by
pipeline or its storage incidental to such novenent in or
affecting interstate or~ foreign commerce, 1979 Congr essi ona
Information Service S. 261-61, p. 68, and p|pel|ne faC|I|t|es mas
defined as "any new or eX|st|ng pipe , rights-of ma%
equi pment, facilities, or buildings used or intended to be used
in the transportation of hazardous |iquids or the treatment of

hazardous liquids during the course of transpdrhnati orrd..,
p. 68.

M. Paul G poran, President of Texas Eastern Products
eline Co., testified before the Senate Comrerce Conmmttee on
be alf of the American Petroleum Institute and the Assqciation of
Ol Pipelines, and objected to the above quoted definition of
transportatlon of hazardous |iquids "because it could include-
E ant P|p|ng systems used in production, refining and
eting functions,” where the DOT has neither expertise nor any
Ie itimte role.” 1979  Congressi onal Information  Service,
S. 261-61 p. 122.  Further,

M . Doran: "I think the other definitions needing to
be addressed are the facilities to be
covered and the definition of facilities.

Question: Just in short
M . Doran: It is all too enconpassing. V& |ook at
it now  as covering producti on,

manufacturing and marketing as well as
transportation.”

19' 79 Congressi onal Information Service, S. 261-61
p. 129.

The Comm ttee heeded this and other simlar requgsts
As stated in the Senate Report: » . . . the Committee modified
this definition [transportation of hazardous | i qui ds] by addin
"except that it shall not include any such novenent throug
gathering lines in rural locations ‘or onshore production,

refining, or manufacturing facilities or storage or |r1d%Iant
Blplng systens associated with any of those facilities.'

asis of discussions with the Departnment of Transportation and
the affected industry, the Committee found that such an exenption

was appropriate because such |ines present insufficient risk to
life and property to re U|re regulation.” S. Rep. No. 96-182,
1979 U. S. Code Cong. & Adm News p. 1988.
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Further, the Conmttee also dropped the reference to
treatment of hazardous liquids fromthe original definition of
pipeline facilities because *"[tlhe original definition was
drafted to parallel the Natural Gas Pipeline Safety Act, but
I ndustry representatives pointed out that the processes used for
liquids™ transported by pipeline make this portion of the
definition inappropriate for Title II." S, Rep. . 96-182, 1979
U.S. Code Cong. & Admin. News p. 1988.

. Finally, a uestion in a witten questionnaire
submtted by the Senate Conmerce Conmittee to the DOT received an
i nportant answer:

"Question 51: Does the Secretary's jurisdiction under
the Natural Gas Pipeline Safety Act reach
processing plants? An exanpl’e woul d be
the proposed plant for processing Prudoe
Bay Gas before it enters the proposed
E[pe[|ne.. Could the proposed 'Hazardous

iquid Pipeline Safety Act of 1979
(Title Il of S. 411) be used to regulate
the safety of refineries?

Fully explain your responses to the above
questions.

Answer : The Secretary's jurisdiction under the
NGPSA, even as it is anended by S. 411,
does not reach processing plants, such as
the plant that would process Prudoe Bay
%as. The extent of DOT authority under
the NGPSA essentially begins as set forth
in the definition of 'gathering line in
Par t 192, that is, a pi peline -
transporting gas from a current

‘production  facility.' The term
‘production facility' is used in the
definition of ‘'gathering line' as a

begi nning point for gathering lines, in
order to differentiate between gas in
grpducylon and gas in transportation.
his differentiation is necessary because
the Federal safety standards in Part 192
apply only to ‘the transportation of
gas. The standards do not apply to
processes of production, ~ such as
processing plants, or pipelines used to
produce gas before the gas is introduced
Into transportation, Wiile the NGPSA
does address the treatnment of gas, to be
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covered by the Act such treatnment nust

take place in the course of the
transportation of gas.

Title Il of S. 411 was not intended to
extend to the safety regulation of
refineries. Li ke the NGPSA, Title 11
covers the transportation of hazardous
liquid and the treatment of hazardous
liquid in the course of transportation

The know edge and expertise necessary to
address safety problemin refineries is
dissimlar to t hat necessary  for
addressing safety problens in pipeline
transportation. 1t should be noted
however, the OSHA  has ext ensive
occupational safety related requirements
for refineries which go a long way to

assuring the safe operation of “such
refineries.”

19' 79 Congressional Information Service, 261-61 p. 45,
B. Concl usi ons

The NGPSA and HLPSA were enacted because Congress
becane aware of the risk to public safety created by the
transportation of gas and hazardous liquids by pipé€line.
Congress acted when it saw the need to do so after considering
evidence available from nultiple sources. .~ The legislative
history of both Acts shows Congress' disposition not to provide
for regulations when same "are not needed or would be
inpractical.  For exanple, under the NGPSA, Congress excluded
rural gathering lines because of their excellent safety record,
but included transmssion and distribution |ines because the risk
they create to the public was abundantly shown. There is not a
singl e instance where denonstrated risk areas went not provided
for.” By the sane token, Congress cannot be held to have intended
to regulate facilities for which no need for regulation was
shown. ~ This is the case of gas processing plants.

_ The legislative history of the HLPSA is even nore
il lustrative because Congress expressly reacted to suggestions
that said Act could be read to apply to facilities used for
activities other than transportation, thus clarifying that
production, manufacturing and refining facilities are excluded.
Addi tional ly, since transportation in the HLPSA was being defined
enerically’ as "novenment by pipeline" rather than functionally
%gather|ng, transmssion or “distribution) as in the NGPSA it was
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suggested that such definition could be read to include in-plant
pi pi ng systems. As quoted above from the Senate Report, these
were then inequivocally excluded "because such |ines present
insufficient risk to life and property to require regulation.”

Because gas  processing lants are essentially
manufacturing facilities never intended by Congress to have been
included under the NGPSA and the HLPSA and, further, because in-
plant piping systems have expressly been found by Congress to not
LE%UIre regulation, the DOT has no statutory authority under the

SA or the HLPSA to regulate gas processing plants.
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